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Judicial Conference Seeks Restoration of Judges Sentencing Authority

Becausethe Judiciary and the U.S. Sentencing Commission were not consulted prior to enactment,
thefederal courts' policy-making body voted today to support repeal of anew law that severely limitsthe
ability of trial judgesto depart from Sentencing Guidelines and requiresreportsto Congresson any federal
judge who does so.

The Judicial Conference of the United States al so agreed to expand remote public accessto elec-
tronic court documents by allowing accessto criminal casefiles. The new policy will beimplemented as
soon as operational guidanceto all federal courts can be devel oped and approved.

Sentencing

The Conference voted to support repeal of the following provisions of the Prosecutorial Remedies
and Other Tools to End the Exploitation of Children Today Act, known asthe PROTECT Act:

® Therequirement that directsthe Sentencing Commission to make available to the House and
Senate Judiciary Committeesall underlying documentsand recordsit receivesfrom the courts without
established standards on how these sensitive and confidential documentswill be handled and protected
frominappropriate disclosure;

® Therequirement that the Sentencing Commission rel ease datafiles containing judge-specific
information to theAttorney General,;

® Therequirement that the Department of Justice submit judge-specific sentencing guideline
departureinformation to the House and Senate Judiciary Committees,

® Therequirement that the Sentencing Commission promulgate guidelines and policy statements
tolimit departures;

® Therequirement that the Sentencing Commission promulgate apolicy statement limiting the
authority of the courtsand U.S. Attorneys’ Officesto devel op and implement early disposition programs,
and

® Theamendment of 28 U.S.C. 8991(a) to limit the number of judges who may be members of
the Sentencing Commission.

The PROTECT Act, fast-moving legid ation that passed both houses of Congress and was signed
by the President in just over 30 days, provides protection for children by expanding to national coveragea
rapid-response system to help find kidnaped children. When the | egidlation was considered on the House
floor, an amendment was added to limit judges’ sentencing flexibility. The Judiciary was not asked for its
views on thisamendment, nor wasit advised of its consideration. After the PROTECT Act passed the
House and the sentencing provisions cameto the attention of the Judiciary, the Judicial Conference, the
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Judicial Conference

Chief Justice, and the Sentencing Commission expressed serious concerns. The bill wassigned into law on
April 30, 2003. The Judicial Use of Discretion to Guarantee Equity in Sentencing Act of 2003, known as
the JUDGESACt, is pending in the Senate as S.1086 and in the House as H.R. 2213. These companion
bills would repeal many of the sentencing provisionsin the PROTECT Act.

CaseFiles

In September 2001, the Conference adopted apolicy for remote public electronic accessto civil,
bankruptcy, and appellate casefiles. But at that timeit decided not to allow for similar accessto criminal
casefiles. In March 2002, the Conference established apilot program for 10 district courts and one appel-
late court to allow Internet accessto criminal casefiles.

The Federal Judicial Center has studied the experience of the pilot courts and found no evidence of
harm to any individual and also found that amajority of those interviewed in the pilot courts—judges,
court staff, and counsel — extolled the advantages of el ectronic access. The Conference Committeeson
Court Administration and Case Management, Criminal Law, and Defender Serviceswill work together in
drafting appropriateimplementation guidancefor the courts. The pilot program will continue access during
theimplementation period.

Onceimplemented, the policy requiresthat certain personal identifier information should be par-
tially redacted by thefiler of the document, whether it isfiled electronically or in paper form. For example,
Social Security and financial account numbers should be reported asthe last four digitsonly and the names
of minor children should belisted only by their initials. Thisisthe policy currently in effect for civil cases.

Remote accessto federal court files has been made possible by the Case Management/Electronic
Case Files (CM/ECF) system, which isin the process of being implemented throughout the federal courts.
Asof September 1, 2003, 25 district courts and 60 bankruptcy courts are using the system. More than 10
million cases are on the CM/ECF system and more than 40,000 attorneys and others have filed documents
over the Internet. Electronic accessto these documentsis avail able through the Public Accessto Court
Electronics Records (PACER) program.

In other action, the Conference

® Agreedto seek legislation to permit emergency special court sessionsoutsidethedistrict or
circuitinwhich acourtislocated. The need for thislegislation became apparent following the events of
September 11, 2001, when court operations, particularly in New York City, were impacted.

® Declared courthouse space emergenciesin LosAngeles, California; El Paso, Texas, San
Diego, California; and Las Cruces, New Mexico. The Conference’s Security and Facilities Committee said
that intolerable security and operational problemsexist in the three courts along the southwest border and
inLosAngeles, which justifiesthe Judicial Conference designation of these locations as a space emer-

gency.

The Judicial Conference of the United Statesisthe principal policy-making body for thefederal
court system. The Chief Justice serves asthe presiding officer of the Conference, which iscomposed of
the chief judges of the 13 courts of appeals, adistrict judge from each of the 12 geographic circuits, and
the chief judge of the Court of International Trade. The Conference meetstwice ayear to consider admin-
istrative and policy issues affecting the court system and to make recommendationsto Congress concern-

ing legislation involving the Judicial Branch. A list of Conference membersis attached.
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