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Format ofi Program

s Hypotheticals considered in light of---

s Code of Conduct for U.S. Judges
Revised effective July 1, 2009

x ABA Model Code of Judicial Conduct
|Last revision 2007

m Case law
m EXperience of colleagues and other judges
m Practical considerations



Hypothetical # 1(A):
U.S. Atterney Contacts

= Under the Code of Conduct for Judges, IS
ex parte communication allowed in these
Situations?

m A. Civil Chief AUSA makes annual rounds to
ask each judge for general and specific
feedback.



Canon 4, Code of Conduct
for U.S. Judges:

O
/\

S Jucdge may engage in extre jUdICI7

\

activities to improve the la v, lega
system, and the drninistration o
justice, ‘




Hypothetical No. 1(A)
U. S. Attorney Contacts

m Do discussions with USA or FPD. fit within
Canon 42

m IS communication ex parte it it doesn't invelve
a pending case?

s Meeting with Justice Dept. auditor from
another district vs. Local Division Chief?

m General comments vs. specific feedback re:
particular lawyer or particular case?



Hypothetical # 1(B):
U.S. Atterney Contacts

B. AUSA discusses scheduling the
Initial Appearance with the judge’s
staff and advises of Security ISsues.

Should staff tell the judge

about these discussions, or just the
U.S. Marshals?



Canon 3A(4)(b), Code of Conduct
and ABA Model R

O

S Allows ex parte cornmunication
for scheduling, adrninistrat \ or

emergency matters.

-




Hypothetical 1.(B):
Discussion of Security Issues

m [OpIC: Sceheduling Vs. security.

s |S security an administrative issue?
m Emergency?

s Communication with staff = judge.



The Rest of Canon 3A(4)
and ABA Model Rule 2.9(A)(1)

4 When circurnstances require it, exp?r
comnrunications are permitted for schieduling, -
administrative, or emergency issues, provided: \

1 Do not discuss substantive matters
ain an advantage;

5 Judge promptly notifies all other pe ! of
any substantive matter discussed, and gives

| \V ——
s




Hypothetical # 2. Settlement

s [he Magistrate Judge conducts a
settlement conference, using
private caucusing. What are the
limits of ex parte.communication
with counsel and the parties?



Hypothetical #2(A)
Settlement

= A. After the settlement conference,
should the judge call the attorneys
Individually: tor ask whether another
session would be helpful?

= Should this discussion take place on a
conference call with both attorneys?



Hypothetical # 2(B)
Settlement

mB. Should the judge accept a
phone call from one of the parties
directly (not with their attorney.
present) who wants to complain
about something that happened
during the settlement conference?



Hypothetical 2(C)
Settlement

x C. Judge who conducts settlement
conference learns about a problem
with the expert witness designation,
which may: affect case value If expert
excluded. Two weeks after the
settlement conference a Motion to
Strike the Expert as Untimely
Designated Is filed.

= Should the judge rule on this motion?



Canon 3A(4)(d)
and ABA Model Rule 2.9(A)(4)

s DoEes this carry over to pre-conference
planning and post-conference follow-up?

m Interference with attorney-client relationship?

= Role ambiguity & overlap: settlement judge
VS. case manager/motions judge or trial
judge.



Code of Conduct Committee

Advisery Opinion 95:

I RuUle 18 doas rlgt oravernt et
Juclge frorn prasidine) et trial, T

1 Caga-gy-cage analyé}]{:‘, ceoaridifc) or)
JUry/nori=juUry, inve l\/er‘ 1211t of [itlcjarnts in)
gatilamant diseussions, partasidonsar:
i duzl rola gf jucce, gig, =

m GEnerally, grea;

NONEJUR/ case thiantin 'ur

/>3




Hypothetical #3:
More Scheduling Issues

= Should the judge take an ex parte phone call
from one attorney:

m About a scheduling matter, If the
attorney represents that he has
pPermission from opposing counsel to
contact the judge?

m Can the judge, or her assistant, follow
up with an email to that attorney with a
different scheduling issue? To all
counsel?



Canon 3A(4)(b)
and ABA Model Rule 2.9(A)(1)

s Need prior permission from opposing counsel
for such contact?

s Should judge or JA Initiate ex parte
communication about scheduling?

m £x parte, now If other counsel are later
(when? how?) informed of the
communication?



Hypothetical #4:
Motion Practice/Contact with Staff

m Attorney calls chambers ex parte,
talks to a law clerk to find out If
there IS still time to supplement a
pending motion.

s Attorney asks: “Is it worth filing a
supplement, or Is the Order going
to be filed shortly?”

s \What should the law clerk say?



Hypothetical #4 (con't)
Contact with Staff

= [he law clerk says:

ma. ‘Yes, the Judge Is filing that
order today.”

m . “File a motion te supplement —
but you'd better file it soon!”

mC. “File a motion and I’ll call it to
the Judge’s attention.”

md. “Get all counsel on the phone
and I'll conference In the Judge.”



Comment to Canon 3A(4)
and ABA Model Rule 2.9(D)

x Communications with chambers staff =
communication with the judge.

s Chambers staff training: prepare a standard
response.

m See Judge Mix form letter to pro se litigants.



Canon 3A(4)(b)
and ABA Maodel Rule 2.9(A)(1)

n Staff training ISSUes to CoVer:
m Answers about judge’s “usual practice?”
s Advising: “What does the judge like?”

m How much can judge or staff tell lawyers
without giving Improper advice?



Hypothetical #5:
Concerns about Atterney Perfermance

= Judge notices a deficiency In the practice
of an attorney In a specific case
(chronically reguesting continuances,
appearing late for hearings, BeEINg
unreachable by phone, appearing
atyp;ically disheveled or diserganized,
etc.).

= \What Is best format for the judge to call
this to the attorney’s attention:



Hypothetical #5:
Concerns about Attorney Performance

= [he judge should talk to the attorney:
m a. Privately, In chambers
. With a law: clerk as a witness
1. With the attorney’s partner as a Withess
. With the atterney’s client
V. Alone
m 0. In open court

m C. In an order filed in the case pending
before the judge

= d. In a written complaint to the State
Grievance Commission




Hypothetical #6:
Attorney: Deficiency--AUSA

s Judge notices a deficiency in the practice of an
AUSA whom the judge deesn’t know Well.

= Juadge has a gooed working relatienship with both
the USA and the Chief of the Division to which
the AUSA In guestion Is assigned. Should judge
make an ex parte call to the USA, or Chief of the
Division, Instead of talking directly to the
attorney involved?




Canon 3B(5), Code of Conduct

s \What deficiencies trigger this duty?

s \What communications about the deficiencies are
appropriate?

Comment to Canon 3B(5): Appropriate action may include
direct communication with the judge or lawyer, other: direct
action I available, reporting to authorities, or confidential

referral to assistance program (substance abuse, mental
health).



Hypothetical #7:
Post-trial feedback

s After a jury trial, one of the attorneys
(Who has been in practice less than
tWo years) Visits the judge In
chambers to ask for feedback on her
performance In trial. How should the
judge respond?



Hypothetical #7:

Post-trial feedback
The judge should respond to the request:

m a. Offer to mentor and offer specific trial advocacy.
pointers.

m 0. Sell her an autegraphed copy. of your boeok: Great
Mements in_Trial Advocacy.

m C. Suggest that she join a local Inns of Court
pupllage group.
m d. Offer to set up a lunch meeting with both counsel

to talk about trial practice. Let the attorneys buy you
lunch.

= €. Offer to schedule a status conference with counsel
to discuss trial practices after the post-trial motions
are ruled upon.




Canon 4A(1)
Judge’s Role as Educator

m Does post-trial feedback qualify as teaching?

= |s it OK If judge doesn't comment on substantive
ISsues In the case?

s Should meeting be “on the record?”



Canon 4A(1)
Judge’s Role as Educator

Code of Conduct Committee Advisory Opinion 108—
Judges may appear at “clesed” programs

(open only to a one-sided audience) for gevernment
attorneys, but should e willing and available to
participate in training for interested attorneys
representing the other side;

Judges should net previde guidance on the Ins-
and-outs of practice before their courts If the
audience Is closed and includes attorneys likely to
appear before them;

Judges should not provide direct assistance In a
given case.



Canon 4A(1)
Judge’s Role as Educator

Code of Conduct Committee Advisory
Opinion 105—
Judges should not participate In

law firmror legal department
training.



Hypothetical #8: Contact with
Pretrial Services/Probation Officer

Judge holds a detention hearing; orders Don
Defendant to be detained, but suggests that a
term In the local half-way house might help D.

No appeal or motion to reconsider was filed.

One week later, PTR officer in chambers on
another matter; says that some half-way house
Peds just became available.

PTR officer has a prepared bond Order 'with half-
way house condition of release for Defendant.

Should you sign the order without a conference
call with counsel or hearing with Don
Defendant?



Comment to Canon 3A(4)
and ABA Model Rule 2.9(A)(3)

= Judge may consult with court persoennel whose
function It IS to aid the judge In carrying out
adjudicative responsibilities.

m Do pretrial services/probation officers fall
within this rule?

m Does It matter If officer has new. info about
defendant’s background or conduct, rather
than update on info from hearing?



Comment to Canon 3A(4)
and ABA Model Rule 2.9(A)(3)

= Judge should avoeid receiving factual information
that IS not part of the record. (ABA only)

m Following contact with the pretrial officer, do
counsel have a right to notice and comment
pefore order IS entered?

s Should judge meet with pretrial officer before
detention hearing? What are the limits of the
discussion?



Hypothetical #9:
Security Issues

= Before criminal court starts, a deputy
marshal stops by chambers. He says there
are security iIssues relating to one of the
defendants appearing today, but that he
can’t provide more information without
jeopardizing an engeing Investigation.
The DUSM asks for permission to use
extra security measures in the courtroom.



Hypothetical #9:
Security Issues

s Do you defer to the USMS, or ask for more
Information?

= Do you disclese info to the defendant’s
attorney, or just to the AUSA (Who IS not
part of the engoing Investigation) covering
Initial appearances today?



Canon 3A(4)(b)
and ABA Maoedel Rule 2.9(A)(1)

s Scheduling, administrative, emergency ex parte
contacts permitted If they do not address
substantive matters.

m Does this security Issue gualify as administrative or
Emergency?

m Does security constitute a “substantive matter’?

s \WWhy share, or not share, the infermation with
defense counsel?

s \WWhat consequences would this information have on
detention Issue—
If only judge knows?
If only judge and prosecutor know?



Hypothetical #9 (con't):
Security Issues

m Does this security Issue gualify as
administrative or emergency?

m DoEes security constitute a “substantive
matter’?

s \Why share, or not share, the information with
defense counsel?

s \What conseguences would this infoermation
have on detention ISsue—

If only judge knows?
If only judge and prosecutor know?



Hypothetical #10:
Reversal on Appeal

10. You are the judge and just found out that a case you tried last
year has just been reversed on appeal, and remanded for retrial.
Counsel for a party calls your office to find out when a new trial
date might be set; you answer the phone. How should you
respond?



Hypothetical #10 (con't):

Reversal on Appeal
[he Jjuage should respond by:

m a. AsKing the attorney what she thinks of the
Court of Appeals ruling.

m 0. Offering your thoughts about the Court of
Appeals ruling.

m C. Saying: “I'am going to schedule a new trial
Immediately because the parties should settle
the case, which by now Is more than five
years old.”

m d. Telling the attorney to call back with
counsel for both sides on the line.



Canon 3A(4)(b) and
ABA Model Rule 2.9(A)(1)

s Ex parte communication permitted for
scheduling—
m as long as It deesn’t address substantive matters.

m Problem: Blending procedural/scheduling comments
with “editorial” comments on the merits.

m IS It realistic to assume such a conversation can be
limited strictly to the schedule?

m May judge comment on appellate ruling In presence
of both lawyers?



Hypothetical #11..
Extracurricular Information

x11. You are the judge presiding over
a civil case involving an aspect of
DNA testing. Counsel and witnesses
have a much better vocabulary ana
LUnderstanding of the basics of DNA
testing than you do.

s How do you remedy this situation? If
you undertake any research, do you
have to disclose it to counsel?



Hypothetical #1.1.:

Extracurricular Information

lhe juage shoula.
ma. Do some research on the internet?

m . Borrow a medical textbook from the
Circuit lilbrary?

= c. Call the author of the textbook, or
join & website chatroom about the
ISSue?

md. Call another judge who just had a
trial dealing with a similar issue, and ask
for the “Clitf's Notes” version of DNA
testing?



Hypothetical #11.:

Extracurricular Information
ABA Model Rule 2.9(C)

m IS judge researching—
facts?
status of DNA under the law?
procedural handling of DNA evidence?



Hypothetical #11.:

Extracurricular Information
Canon 3A(4)(c)
and ABA Medel Rule 2.9(A)(2)

s What are the limits on a judge’s “research?”

s Order appointing court expert or special master
should provide for ex parte communication.



Hypothetical #11.:
Extracurricular Information
Conferring with Other Judges

s Comment, Canon 3A(4) and ABA Moedel Rule
2.9(A)(3):
m A judge may. confer with ether judges In
carrying out adjudicative responsinbilities.
s Additional ABA provises—

The judge must make reasonable efforts to
avold receiving factual infermation not part
of the record, and

may not abrogate responsibility to decide
the matter.



Hypothetical #11:
Extracurricular Information
Conferrng with Other Judges

m Canon 1, Code of Conduct:

m A judge should uphold the integrity
and Independence of the judiciary.

s IS the judge simply gathering
experiential information, or abdicating
responsibility to make an independent
decision ?
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