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INTRODUCTION TO 2017 PRINT EDITION

This Manual of Model Civil Jury Instructions (“Manual”) has been prepared to help
judges communicate more effectively with juries.

The instructions in this Manual are models. They are not mandatory, and they must be
reviewed carefully before use in a particular case. They are not a substitute for the individual
research and drafting that may be required in a particular case; nor are they intended to
discourage judges from using their own forms and techniques for instructing juries.

In addition to its ongoing consideration of legislative developments and appellate court
decisions that may affect these model instructions, the Jury Instructions Committee (the
“Committee”) welcomes suggestions from judges, staff and practitioners about possible
revisions, additions and deletions. After careful assessment and research, the Committee
updates and revises instructions from time to time as necessary. Revisions are available online
at the following website: http://www3.ce9.uscourts.gov/jury-instructions/model-civil. The
revised instructions are later compiled and published in the printed version of the Manual. The
Committee strongly recommends that the online version of any instruction be consulted to
ensure that an up-to-date instruction is being considered. The Committee encourages users of
this book to make suggestions for further revisions and updates. Suggestions may be submitted
to juryinstructions(@ce9.uscourts.gov.

This edition incorporates new and modified instructions. However, the print publication
of the Manual necessarily presents only a snap-shot of an ongoing research and drafting
process. Accordingly, even the most recent print edition does not necessarily represent the most
up to date instructions. The entire publication and any later changes can be found online. This
edition is current as to instructions approved as of January 2017. To assist users, the Committee
has included a table listing the old instruction numbers from the 2007 print edition and the
corresponding numbers in the present edition.

The Committee thanks the various members of the federal bench, bar and legal
academy, who reviewed and commented on various parts of the book. The Committee also
thanks Debra Landis, Esq., for her invaluable diligence, grace, and expertise, some of which she
provided on a voluntary basis. In addition, the Committee acknowledges with gratitude the
contributions of Joseph Franaszek, Esq. For many years, Mr. Franaszek has worked with the
Committee on a voluntary basis, providing careful research and drafting assistance, as well as a
unique “institutional memory” that has enabled the changing membership of the Committee to
understand how existing instructions came to be formulated. He and Ms. Landis have
performed an invaluable service to the bench and bar and have earned the Committee’s
enduring respect.
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CAVEAT

These model jury instructions are written and organized by judges who are appointed to
the Ninth Circuit Jury Instructions Committee by the Chief Circuit Judge.

The Ninth Circuit Court of Appeals does not adopt these instructions as definitive.
Indeed, occasionally the correctness or incorrectness of a given instruction may be the subject of

a Ninth Circuit opinion.

Ninth Circuit Jury Instructions Committee
January 2017
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Introductory Comment

Jury instructions are intended to give the jurors, in understandable language, information
to make the trial more meaningful and to permit them to fulfill their duty of applying the law to
the facts as they find them. The Committee suggests that judges work with counsel to provide as
complete a set of instructions as possible as early as possible to aid jurors in the understanding of
the evidence, the standards to be applied and the law that must be applied to the facts. Early
discussion of the jury instructions has the dual benefit of focusing the court and counsel on the
issues to be presented and the types of evidence to be admitted, as well as maximizing the
capacity to anticipate problems before they arise. Preparation of instructions in advance of trial
also eases the pressure at the end of the trial to assemble a set of instructions when counsel and
the court may be short of time. It gives both the court and counsel time to avoid and/or correct
errors.

The introductory instruction chapters are organized as follows: Instructions on the Trial
Process (Chapter 1), Instructions on Types of Evidence (Chapter 2), and Instructions Concerning
Deliberations (Chapter 3).

Some potentially useful or applicable instructions that a judge may wish to consider can
be found in the Comments to instructions; these suggested instructions cover changing practices
and attitudes concerning participation by jurors in the trial by asking questions, restrictions on
discussion among jurors, and technology.

Practices vary among judges on how complete introductory instructions should be. Some
judges prefer to instruct initially only on the trial process (Chapter 1). Some prefer to instruct
not only on the process but also on types of evidence to be presented and/or on deliberations
(Chapters 2 and 3). Finally, some include all topics in Chapters 1, 2 and 3 as well as substantive
law instructions for particular claims made. There is no right or wrong way to accomplish this
task. It depends on the nature of the case, the preliminary rulings and the legal culture of each
district.

Some judges provide written instructions at the beginning of the trial that jurors keep
throughout the trial. Other judges only provide a set of instructions at the end of the trial for use
during deliberations. This is a matter of judicial preference and the demands of each case. The
Committee recommends that a written copy of the concluding instructions be given to each juror
for deliberations.
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1.2 Duty of Jury (Court Reads and Provides Written Set of Instructions at the Beginning of
Trial)

Members of the jury: You are now the jury in this case. It is my duty to instruct you on
the law.

These instructions are preliminary instructions to help you understand the principles that
apply to civil trials and to help you understand the evidence as you listen to it. You will be
allowed to keep this set of instructions to refer to throughout the trial. These instructions are not
to be taken home and must remain in the jury room when you leave in the evenings. At the end
of the trial, these instructions will be collected, and I will give you a final set of instructions. It is
the final set of instructions that will govern your deliberations.

It is your duty to find the facts from all the evidence in the case. To those facts you will
apply the law as I give it to you. You must follow the law as I give it to you whether you agree
with it or not. And you must not be influenced by any personal likes or dislikes, opinions,
prejudices, or sympathy. That means that you must decide the case solely on the evidence before
you. You will recall that you took an oath to do so.

Please do not read into these instructions or anything I may say or do that I have an
opinion regarding the evidence or what your verdict should be.

Comment
This instruction may be used as a preliminary instruction if the court decides to provide a

written set of preliminary instructions at the beginning of the trial that the jurors are permitted to
keep with them. In the final set of instructions, the court should substitute Instruction 1.3.



1.3 Duty of Jury (Court Reads Instructions at the Beginning of Trial but Does Not Provide
Written Copies)

Members of the jury: You are now the jury in this case. Itis my duty to instruct you on
the law.

It is your duty to find the facts from all the evidence in the case. To those facts you will
apply the law as I give it to you. You must follow the law as I give it to you whether you agree
with it or not. And you must not be influenced by any personal likes or dislikes, opinions,
prejudices or sympathy. That means that you must decide the case solely on the evidence before
you. You will recall that you took an oath to do so.

At the end of the trial, I will give you final instructions. It is the final instructions that
will govern your duties.

Please do not read into these instructions, or anything I may say or do, that I have an
opinion regarding the evidence or what your verdict should be.

Comment

This instruction may be used as an oral instruction if the court elects to read its
preliminary instructions to the jury but not to provide the jury with a copy of the instructions.



1.4 Duty of Jury (Court Reads and Provides Written Instructions at End of Case)

Members of the Jury: Now that you have heard all of the evidence [and the arguments of
the attorneys], it is my duty to instruct you on the law that applies to this case.

[Each of you has received a copy of these instructions that you may take with you to the
jury room to consult during your deliberations. |

or

[A copy of these instructions will be sent to the jury room for you to consult during your
deliberations.]

It is your duty to find the facts from all the evidence in the case. To those facts you will
apply the law as I give it to you. You must follow the law as I give it to you whether you agree
with it or not. And you must not be influenced by any personal likes or dislikes, opinions,
prejudices, or sympathy. That means that you must decide the case solely on the evidence before
you. You will recall that you took an oath to do so.

Please do not read into these instructions or anything that I may say or do or have said or
done that I have an opinion regarding the evidence or what your verdict should be.

Comment
This instruction should be used with the written final set of the instructions to be sent to

the jury. Bracketed material should be selected to cover whether single or multiple sets of
written instructions are provided.



1.5 Claims and Defenses

To help you follow the evidence, I will give you a brief summary of the positions of the
parties:

The plaintiff asserts that [plaintiff’s claims]. The plaintiff has the burden of proving these
claims.

The defendant denies those claims [and also contends that [defendant’s counterclaims
and/or affirmative defenses]]. [The defendant has the burden of proof on these [counterclaims
and/or affirmative defenses.]]

[The plaintiff denies [defendant’s counterclaims and/or affirmative defenses].]




1.6 Burden of Proof—Preponderance of the Evidence

When a party has the burden of proving any claim [or affirmative defense] by a
preponderance of the evidence, it means you must be persuaded by the evidence that the claim
[or affirmative defense] is more probably true than not true.

You should base your decision on all of the evidence, regardless of which party presented
it.



1.7 Burden of Proof— Clear and Convincing Evidence

When a party has the burden of proving any claim or defense by clear and convincing
evidence, it means that the party must present evidence that leaves you with a firm belief or
conviction that it is highly probable that the factual contentions of the claim or defense are true.
This is a higher standard of proof than proof by a preponderance of the evidence, but it does not
require proof beyond a reasonable doubt.

Comment

See Colorado v. New Mexico, 467 U.S. 310, 316 (1984) (defining clear and convincing
evidence). See also Sophanthavong v. Palmateer, 378 F.3d 859, 866 (9th Cir. 2004) (citing
Colorado).



1.8 Two or More Parties—Different Legal Rights

You should decide the case as to each [plaintiff] [defendant] [party] separately. Unless
otherwise stated, the instructions apply to all parties.

10



1.9 What is Evidence

The evidence you are to consider in deciding what the facts are consists of:

1.

2.

the sworn testimony of any witness;
the exhibits that are admitted into evidence;
any facts to which the lawyers have agreed; and

any facts that I [may instruct] [have instructed] you to accept as proved.

11



1.10 What is Not Evidence

In reaching your verdict, you may consider only the testimony and exhibits received into
evidence. Certain things are not evidence, and you may not consider them in deciding what the
facts are. I will list them for you:

(1) Arguments and statements by lawyers are not evidence. The lawyers are not
witnesses. What they [may say] [have said] in their opening statements, closing
arguments and at other times is intended to help you interpret the evidence, but it
is not evidence. If the facts as you remember them differ from the way the
lawyers have stated them, your memory of them controls.

(2) Questions and objections by lawyers are not evidence. Attorneys have a duty to
their clients to object when they believe a question is improper under the rules of
evidence. You should not be influenced by the objection or by the court’s ruling
on it.

3) Testimony that is excluded or stricken, or that you [are] [have been] instructed to
disregard, is not evidence and must not be considered. In addition, some evidence
[may be] [was] received only for a limited purpose; when I [instruct] [have
instructed] you to consider certain evidence only for a limited purpose, you must
do so, and you may not consider that evidence for any other purpose.

(4) Anything you may [see or hear] [have seen or heard] when the court was not in
session is not evidence. You are to decide the case solely on the evidence received
at the trial.

Comment
With regard to the bracketed material in paragraph 3, select the appropriate bracket

depending on whether the instruction is given at the beginning or at the end of the case. See also
Instruction 1.11 (Evidence for Limited Purpose).

12



1.11 Evidence for Limited Purpose
Some evidence may be admitted only for a limited purpose.

When I instruct you that an item of evidence has been admitted only for a limited
purpose, you must consider it only for that limited purpose and not for any other purpose.

[The testimony [you are about to hear] [you have just heard] may be considered only for
the limited purpose of [describe purpose] and not for any other purpose.]

Comment

As a rule, limiting instructions need only be given when requested and need not be given
sua sponte by the court. United States v. McLennan, 563 F.2d 943, 947-48 (9th Cir. 1977).

See United States v. Marsh, 144 F.3d 1229, 1238 (9th Cir. 1998) (when trial court fails to
instruct jury in its final instructions regarding receipt of evidence for limited purpose, Ninth
Circuit examines trial court’s preliminary instructions to determine if court instructed jury on this
issue).

See also Instructions 1.10 (What is Not Evidence) and 2.9 (Impeachment Evidence—
Witness).
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1.12 Direct and Circumstantial Evidence

Evidence may be direct or circumstantial. Direct evidence is direct proof of a fact, such
as testimony by a witness about what that witness personally saw or heard or did. Circumstantial
evidence is proof of one or more facts from which you could find another fact. You should
consider both kinds of evidence. The law makes no distinction between the weight to be given to
either direct or circumstantial evidence. It is for you to decide how much weight to give to any
evidence.

Comment
It may be helpful to include an illustrative example in the instruction:

By way of example, if you wake up in the morning and see that the sidewalk is wet,
you may find from that fact that it rained during the night. However, other evidence,
such as a turned-on garden hose, may provide a different explanation for the
presence of water on the sidewalk. Therefore, before you decide that a fact has
been proved by circumstantial evidence, you must consider all the evidence in the
light of reason, experience, and common sense.

14



1.13 Ruling on Objections

There are rules of evidence that control what can be received into evidence. When a
lawyer asks a question or offers an exhibit into evidence and a lawyer on the other side thinks
that it is not permitted by the rules of evidence, that lawyer may object. If I overrule the
objection, the question may be answered, or the exhibit received. If I sustain the objection, the
question cannot be answered, and the exhibit cannot be received. Whenever I sustain an
objection to a question, you must ignore the question and must not guess what the answer might
have been.

Sometimes I may order that evidence be stricken from the record and that you disregard

or ignore that evidence. That means when you are deciding the case, you must not consider the
stricken evidence for any purpose.
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1.14 Credibility of Witnesses
In deciding the facts in this case, you may have to decide which testimony to believe and
which testimony not to believe. You may believe everything a witness says, or part of it, or none
of it.

In considering the testimony of any witness, you may take into account:

(1) the opportunity and ability of the witness to see or hear or know the things
testified to;

(2) the witness’s memory;

3) the witness’s manner while testifying;

4) the witness’s interest in the outcome of the case, if any;

(5) the witness’s bias or prejudice, if any;

(6) whether other evidence contradicted the witness’s testimony;

(7) the reasonableness of the witness’s testimony in light of all the evidence; and

(8) any other factors that bear on believability.

Sometimes a witness may say something that is not consistent with something else he or
she said. Sometimes different witnesses will give different versions of what happened. People
often forget things or make mistakes in what they remember. Also, two people may see the same
event but remember it differently. You may consider these differences, but do not decide that
testimony is untrue just because it differs from other testimony.

However, if you decide that a witness has deliberately testified untruthfully about
something important, you may choose not to believe anything that witness said. On the other
hand, if you think the witness testified untruthfully about some things but told the truth about
others, you may accept the part you think is true and ignore the rest.

The weight of the evidence as to a fact does not necessarily depend on the number of
witnesses who testify. What is important is how believable the witnesses were, and how much
weight you think their testimony deserves.

Comment
The Committee recommends that the jurors be given some guidelines for determining

credibility at the beginning of the trial so that they will know what to look for when witnesses are
testifying.
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1.15 Conduct of the Jury
I will now say a few words about your conduct as jurors.

First, keep an open mind throughout the trial, and do not decide what the verdict should
be until you and your fellow jurors have completed your deliberations at the end of the case.

Second, because you must decide this case based only on the evidence received in the
case and on my instructions as to the law that applies, you must not be exposed to any other
information about the case or to the issues it involves during the course of your jury duty. Thus,
until the end of the case or unless I tell you otherwise:

Do not communicate with anyone in any way and do not let anyone else
communicate with you in any way about the merits of the case or anything to do
with it. This includes discussing the case in person, in writing, by phone, tablet, or
computer, or any other electronic means, via email, text messaging, or any internet
chat room, blog, website or application, including but not limited to Facebook,
YouTube, Twitter, Instagram, LinkedIn, Snapchat, Tiktok, or any other forms of
social media. This applies to communicating with your fellow jurors until I give
you the case for deliberation, and it applies to communicating with everyone else
including your family members, your employer, the media or press, and the people
involved in the trial, although you may notify your family and your employer that
you have been seated as a juror in the case, and how long you expect the trial to
last. But, if you are asked or approached in any way about your jury service or
anything about this case, you must respond that you have been ordered not to
discuss the matter and report the contact to the court.

Because you will receive all the evidence and legal instruction you properly may
consider to return a verdict: do not read, watch or listen to any news or media
accounts or commentary about the case or anything to do with it[,although I have
no information that there will be news reports about this case]; do not do any
research, such as consulting dictionaries, searching the Internet, or using other
reference materials; and do not make any investigation or in any other way try to
learn about the case on your own. Do not visit or view any place discussed in this
case, and do not use the Internet or any other resource to search for or view any
place discussed during the trial. Also, do not do any research about this case, the
law, or the people involved—including the parties, the witnesses or the lawyers—
until you have been excused as jurors. If you happen to read or hear anything
touching on this case in the media, turn away and report it to me as soon as possible.

These rules protect each party’s right to have this case decided only on evidence
that has been presented here in court. Witnesses here in court take an oath to tell the truth, and
the accuracy of their testimony is tested through the trial process. If you do any research or
investigation outside the courtroom, or gain any information through improper communications,
then your verdict may be influenced by inaccurate, incomplete or misleading information that
has not been tested by the trial process. Each of the parties is entitled to a fair trial by an

17



impartial jury, and if you decide the case based on information not presented in court, you will
have denied the parties a fair trial. Remember, you have taken an oath to follow the rules, and it
is very

important that you follow these rules.

A juror who violates these restrictions jeopardizes the fairness of these proceedings [, and
a mistrial could result that would require the entire trial process to start over]. If any juror is
exposed to any outside information, please notify the court immediately.

Comment

This instruction has been updated specifically to instruct jurors against accessing
electronic sources of information and communicating electronically about the case, as well as to
inform jurors of the potential consequences if a juror violates this instruction. An abbreviated
instruction should be repeated before the first recess, and as needed before other recesses.

The practice in federal court of repeatedly instructing jurors not to discuss the case until
deliberations is widespread. See, e.g., United States v. Pino-Noriega, 189 F.3d 1089, 1096 (9th
Cir. 1999).

State court practice in some jurisdictions does allow discussion of the case by jurors prior

to the beginning of deliberations. The Ninth Circuit has not addressed this practice.

Revised Dec. 2020
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1.16 Publicity During Trial

If there is any news media account or commentary about the case or anything to do with
it, you must ignore it. You must not read, watch, or listen to any news media account or
commentary about the case or anything to do with it. The case must be decided by you solely
and exclusively on the evidence that will be received in the case and on my instructions as to the
law that applies. If any juror is exposed to any outside information, please notify me
immediately.

Comment

This instruction may be useful in cases involving significant media coverage and may be
given more than once at appropriate times during the trial. See United States v. Waters, 627 F.3d
345, 364 (9th Cir. 2010) (reversing criminal conviction due to court’s insufficient questioning of
jury regarding negative publicity during jury deliberations); see also JURY INSTRUCTIONS
COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL PROCEDURES, § 2.2 (2013).
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1.17 No Transcript Available to Jury

I urge you to pay close attention to the trial testimony as it is given. During deliberations
you will not have a transcript of the trial testimony.

Comment

The court may wish to modify this instruction for use at the end of the trial.
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1.18 Taking Notes

If you wish, you may take notes to help you remember the evidence. If you do take
notes, please keep them to yourself until you go to the jury room to decide the case. Do not let
notetaking distract you. When you leave, your notes should be left in the [courtroom] [jury
room] [envelope in the jury room]. No one will read your notes.

Whether or not you take notes, you should rely on your own memory of the evidence.
Notes are only to assist your memory. You should not be overly influenced by your notes or
those of other jurors.
Comment
It is well settled in this circuit that the trial judge has discretion to allow jurors to take

notes. United States v. Baker, 10 F.3d 1374, 1403 (9th Cir. 1993). See also JURY INSTRUCTIONS
COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL PROCEDURES, § 3.4 (2013).
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1.19 Questions to Witnesses by Jurors During Trial
Option 1

Only the lawyers and I are allowed to ask questions of witnesses. A juror is not permitted
to ask questions of witnesses. [Specific reasons for not allowing jurors to ask questions may be
explained.] If, however, you are unable to hear a witness or a lawyer, please raise your hand and
I will correct the situation.

Option 2

When attorneys have finished their examination of a witness, you may ask questions of
the witness. [Describe procedure to be used.] If the rules of evidence do not permit a particular
question, I will advise you. After your questions, if any, the attorneys may ask additional
questions.

Comment

There may be occasions when a juror desires to ask a question of a witness, and the court
has discretion in permitting or refusing to permit jurors to do so. See United States v. Huebner,
48 F.3d 376, 382 (9th Cir. 1994) (“Huebner does not point out prejudice resulting from any of
the few questions [jurors] asked. There was no error or abuse of discretion”); United States v.
Gonzales, 424 F.2d 1055, 1056 (9th Cir. 1970) (holding there was no error by trial judge in
allowing juror to submit question to court); JURY INSTRUCTIONS COMMITTEE OF THE NINTH
CIRCUIT, A MANUAL ON JURY TRIAL PROCEDURES § 3.5 (2013) (providing practical suggestions).

Option 1 is for judges who want to disallow jury questions explicitly. Option 2 is for

judges who want to tell jurors explicitly that they may submit questions to be asked of witnesses.

Revised Oct. 2019
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1.20 Bench Conferences and Recesses

From time to time during the trial, it [may become] [became] necessary for me to talk
with the attorneys out of the hearing of the jury, either by having a conference at the bench when
the jury [is] [was] present in the courtroom, or by calling a recess. Please understand that while
you [are] [were] waiting, we [are] [were] working. The purpose of these conferences is not to
keep relevant information from you, but to decide how certain evidence is to be treated under the
rules of evidence and to avoid confusion and error.

Of course, we [will do] [have done] what we [can] [could] to keep the number and length
of these conferences to a minimum. I [may] [did] not always grant an attorney’s request for a
conference. Do not consider my granting or denying a request for a conference as any indication
of my opinion of the case or of what your verdict should be.
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1.21 Outline of Trial
Trials proceed in the following way: First, each side may make an opening statement.
An opening statement is not evidence. It is simply an outline to help you understand what that
party expects the evidence will show. A party is not required to make an opening statement.
The plaintiff will then present evidence, and counsel for the defendant may cross-
examine. Then the defendant may present evidence, and counsel for the plaintiff may cross-

examine.

After the evidence has been presented, I will instruct you on the law that applies to the
case and the attorneys will make closing arguments.

After that, you will go to the jury room to deliberate on your verdict.
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1.22 Self-Represented Party

[Name of party] is representing [himself] [herself] in this trial. This fact must not affect
your consideration of the case. Self-represented parties and parties represented by an attorney
are entitled to the same fair consideration.

Because [name of party] is acting as [his] [her] own lawyer, you will hear [him] [her]
speak at various times during the trial. [He] [She] may make an opening statement and closing
argument and may ask questions of witnesses, make objections, and argue legal issues to the
court. [ want to remind you that when [name of party] speaks in these parts of the trial, [he] [she]
is acting as [his] [her] own advocate, and [his] [her] words are not evidence. The only evidence
in this case comes from witnesses who testify under oath on the witness stand or by deposition
and from exhibits that are admitted into evidence. When a self-represented party testifies, you
should treat this testimony just as you would the testimony of any other witness.

Added Dec. 2019
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2. INSTRUCTIONS ON TYPES OF EVIDENCE

Instruction
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2.0 Cautionary Instructions
At the End of Each Day of the Case:

As I indicated before this trial started, you as jurors will decide this case based solely on
the evidence presented in this courtroom. This means that, after you leave here for the night, you
must not conduct any independent research about this case, the matters in the case, the legal
issues in the case, or the individuals or other entities involved in the case. This is important for
the same reasons that jurors have long been instructed to limit their exposure to traditional forms
of media information such as television and newspapers. You also must not communicate with
anyone, in any way, about this case. And you must ignore any information about the case that
you might see while browsing the internet or your social media feeds.

At the Beginning of Each Day of the Case:

As I reminded you yesterday and continue to emphasize to you today, it is important that
you decide this case based solely on the evidence and the law presented here. So you must not
learn any additional information about the case from sources outside the courtroom. To ensure
fairness to all parties in this trial, I will now ask each of you whether you have learned about or
shared any information about this case outside of this courtroom, even if it was accidental.

[ALTERNATIVE 1 (in open court): if you think that you might have done so, please let me
know now by raising your hand. [Wait for a show of hands]. I see no raised hands; however, if
you would prefer to talk to the court privately in response to this question, please notify a
member of the court’s staff at the next break. Thank you for your careful adherence to my
instructions. ]

[ALTERNATIVE 2 (during voir dire with each juror, individually): Have you learned about or
shared any information about this case outside of this courtroom? . . . Thank you for your careful
adherence to my instructions.]

Comment

This instruction is derived from the model instruction prepared by the Judicial
Conference Committee on Court Administration and Case Management in June 2020.

The practice in federal court of repeatedly instructing jurors not to discuss the case until
deliberations is widespread. See e.g., United States v. Pino-Noriega, 189 F.3d 1089, 1096 (9th
Cir. 1999).

Created Dec. 2020
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2.1 Stipulated Testimony

The parties have agreed what [witness]’s testimony would be if called as a witness. You
should consider that testimony in the same way as if it had been given here in court.

Comment
There is a difference between stipulating that a witness would give certain testimony and
stipulating that the facts to which a witness might testify are true. United States v. Lambert, 604

F.2d 594, 595 (8th Cir. 1979); United States v. Hellman, 560 F.2d 1235, 1236 (5th Cir. 1977).
On the latter, see Instruction 2.2 (Stipulations of Fact).
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2.2 Stipulations of Fact

The parties have agreed to certain facts [to be placed in evidence as Exhibit ] [that will
be read to you]. You must therefore treat these facts as having been proved.

Comment
When parties enter into stipulations as to material facts, those facts will be deemed to
have been conclusively proved, and the jury may be so instructed. United States v. Mikaelian,

168 F.3d 380, 389 (9th Cir. 1999) (citing United States v. Houston, 547 F.2d 104, 107 (9th Cir.
1976)), amended by 180 F.3d 1091 (9th Cir. 1999).
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2.3 Judicial Notice

The court has decided to accept as proved the fact that [state fact]. You must accept this
fact as true.

Comment

An instruction regarding judicial notice should be given at the time notice is taken. In a
civil case, the Federal Rules of Evidence permit the judge to determine that a fact is sufficiently
undisputed to be judicially noticed and requires that the jury be instructed that it is required to
accept that fact. Fed. R. Evid. 201(f). In a criminal case, however, the court must instruct the
jury that it may or may not accept the noticed fact as conclusive. Id.; see United States v.
Chapel, 41 F.3d 1338, 1342 (9th Cir. 1994) (in a criminal case, “the trial court must instruct ‘the
jury that it may, but is not required to, accept as conclusive any fact judicially noticed’”’); NINTH
CIRCUIT MODEL CRIMINAL JURY INSTRUCTION 2.5 (2010) (Judicial Notice).
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2.4 Deposition in Lieu of Live Testimony

A deposition is the sworn testimony of a witness taken before trial. The witness is placed
under oath to tell the truth and lawyers for each party may ask questions. The questions and
answers are recorded. [When a person is unavailable to testify at trial, the deposition of that
person may be used at the trial.]

The deposition of [name of witness] was taken on [date]. Insofar as possible, you should
consider deposition testimony, presented to you in court in lieu of live testimony, in the same
way as if the witness had been present to testify.

[Do not place any significance on the behavior or tone of voice of any person reading the
questions or answers. |

Comment

This instruction should be used only when testimony by deposition is used in lieu of live
testimony. The Committee recommends that it be given immediately before a deposition is to be
read. It need not be repeated if more than one deposition is read. If the judge prefers to include
the instruction as a part of his or her instructions before evidence, it should be modified
appropriately.
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2.5 Transcript of Recording in English

You [are about to [hear] [watch]] [have heard] [watched]] a recording that has been
received in evidence. [Please listen to it very carefully.] Each of you [has been] [was] given a
transcript of the recording to help you identify speakers and as a guide to help you listen to the
recording. However, bear in mind that the recording is the evidence, not the transcript. If you
[hear] [heard] something different from what [appears] [appeared] in the transcript, what you
heard is controlling. [After] [Now that] the recording has been played, the transcript will be
taken from you.

Comment

See United States v. Delgado, 357 F.3d 1061, 1070 (9th Cir. 2004), abrogated on other
grounds by United States v. Katakis, 800 F.3d 1017, 1028 (9th Cir. 2015) (holding that district
court properly instructed jury that transcripts were only aids to understanding and that recordings
themselves were evidence); United States v. Franco, 136 F.3d 622, 626 (9th Cir. 1998) (noting
that recording itself is evidence to be considered; transcript is merely aid); see also Instructions
2.6 (Transcript of Recording in Foreign Language), 2.7 (Disputed Transcript of Recording in
Foreign Language), and 2.8 (Foreign Language Testimony).

The Committee recommends that this instruction be given immediately before a

recording is played so that the jurors are alerted to the fact that what they hear is controlling. It
need not be repeated if more than one recording is played.
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2.6 Transcript of Recording in Foreign Language

You [are about to [hear] [watch]] [have heard] [watched]] a recording in [specify foreign
language] language. Each of you [has been] [was] given a transcript of the recording that has
been admitted into evidence. The transcript is an English-language translation of the recording.

Although some of you may know the [specify foreign language] language, it is important
that all jurors consider the same evidence. The transcript is the evidence, not the foreign
language spoken in the recording. Therefore, you must accept the interpreter’s translation
contained in the transcript and disregard any different meaning of the non-English words.

Comment

This instruction is appropriate immediately before the jury hears a recorded conversation
in a foreign language if the accuracy of the translation is not in issue; it may also be included in
the concluding written instructions to the jury. See, e.g., United States v. Rrapi, 175 F.3d 742,
746 (9th Cir. 1999); United States v. Franco, 136 F.3d 622, 626 (9th Cir. 1998); United States v.
Fuentes—Montijo, 68 F.3d 352, 355-56 (9th Cir. 1995).

See JURY INSTRUCTIONS COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL

PROCEDURES § 3.11.B (2013); see also Instructions 2.5 (Transcript of Recording in English), 2.7
(Disputed Transcript of Recording in Foreign Language) and 2.8 (Foreign Language Testimony).
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2.7 Disputed Transcript of Recording in Foreign Language

You [are about to [hear] [watch]] [have heard] [watched]] a recording in the [specify
foreign language] language. A transcript of the recording has been admitted into evidence. The

transcript is an English-language translation of the recording. The accuracy of the transcript is
disputed in this case.

Whether a transcript is an accurate translation, in whole or in part, is for you to decide.
In considering whether a transcript accurately describes the words spoken in a conversation, you
should consider the testimony presented to you regarding how, and by whom, the transcript was
made. You may consider the knowledge, training, and experience of the translator, the audibility
of the recording, as well as the nature of the conversation and the reasonableness of the
translation in light of all the evidence in the case.

Although some of you may know the [specify foreign language] language, it is important
that all jurors consider the same evidence. Therefore, you must not rely in any way on any
knowledge you may have of the language spoken on the recording; your consideration of the
transcript must be based on the evidence in the case.

Comment

This instruction is appropriate immediately before the jury hears a recorded conversation
in a foreign language if the parties are unable to produce an official transcript or stipulate to a
transcript; it may also be included in the concluding written instructions to the jury. The court
should encourage the parties to produce an official or stipulated transcript of the foreign
language recording that satisfies all sides. United States v. Cruz, 765 F.2d 1020, 1023 (11th Cir.
1985); United States v. Wilson, 578 F.2d 67, 69-70 (5th Cir. 1978). If the parties are unable to
do so, then they should submit competing translations of the disputed passages, and each side
may submit evidence supporting the accuracy of its version or challenging the accuracy of the
other side’s version. United States v. Franco, 136 F.3d 622, 626 (9th Cir. 1998); Cruz, 765 F.2d
at 1023; Wilson, 578 F.2d at 70. Regardless of whether the accuracy of the translated transcript
is an issue, a juror cannot rely on any knowledge the juror may have of the foreign language
spoken on the recording. United States v. Fuentes-Montijo, 68 F.3d 353, 355 (9th Cir. 1995).

See JURY INSTRUCTIONS COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL

PROCEDURES § 3.11.B (2013); see also Instructions 2.5 (Transcript of Recording in English), 2.6
(Transcript of Recording in Foreign Language) and 2.8 (Foreign Language Testimony).
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2.8 Foreign Language Testimony

You [are about to hear] [have heard] testimony of a witness who [will be testifying]
[testified] in the [specify foreign language] language. Witnesses who do not speak English or are
more proficient in another language testify through an official court interpreter. Although some
of you may know the [specify foreign language] language, it is important that all jurors consider
the same evidence. Therefore, you must accept the interpreter’s translation of the witness’s
testimony. You must disregard any different meaning.

You must not make any assumptions about a witness, or a party based solely on the use
of an interpreter to assist that witness or party.

Comment
As to the use of interpreters, see generally 28 U.S.C. § 1827.

See United States v. Franco, 136 F.3d 622, 626 (9th Cir. 1998) (holding that district court
properly instructed jury that it must accept translation of foreign language tape-recording when
accuracy of translation is not in issue); United States v. Rrapi, 175 F.3d 742, 746 (9th Cir. 1999);
United States v. Fuentes—Montijo, 68 F.3d 352, 355-56 (9th Cir. 1995); JURY INSTRUCTIONS
COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL PROCEDURES § 3.11.B (2013).

See also Instructions 2.5 (Transcript of Recording in English), 2.6 (Transcript of

Recording in Foreign Language) and 2.7 (Disputed Transcript of Recording in Foreign
Language).
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2.9 Impeachment Evidence—Witness

The evidence that a witness [e.g., has been convicted of a crime, lied under oath on a
prior occasion, etc.] may be considered, along with all other evidence, in deciding whether or
not to believe the witness and how much weight to give to the testimony of the witness and for
no other purpose.

Comment

See Fed. R. Evid. 608-09; United States v. Hankey, 203 F.3d 1160, 1173 (9th Cir. 2000)
(finding that district court properly admitted impeachment evidence following limiting
instruction to jury). If this instruction is given during the trial, the Committee recommends
giving the second sentence in numbered paragraph 3 of Instruction 1.10 (What Is Not Evidence)
with the concluding instructions. See also Instruction 1.11 (Evidence for Limited Purpose).
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2.10 Tests and Experiments

[Arrangements have been made to conduct a test or experiment.] [A test or experiment
was conducted.]

[Observe] [You observed] the conditions under which that test or experiment [is] [was]
made. These conditions may or may not duplicate the conditions and other circumstances that
existed at the time and place of the incident involved in this case.

It is for you to decide what weight, if any, you give to the test or experiment.
Comment

See d’Hedouville v. Pioneer Hotel Co., 552 F.2d 886, 890 (9th Cir. 1977) (holding that
district court properly allowed experiment evidence regarding flammability of carpet sample
despite differences between test fire and actual fire); Canada Life Assur. Co. v. Houston, 241
F.2d 523, 537 (9th Cir. 1957) (“[T]he conditions surrounding a test or experiment of this nature
need not be identical with those existing at the time of the occurrence in question provided there
is a substantial similarity.”) (internal quotations omitted).
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2.11 Use of Interrogatories

Evidence [will now be] [was] presented to you in the form of answers of one of the
parties to written interrogatories submitted by the other side. These answers were given in
writing and under oath before the trial in response to questions that were submitted under
established court procedures. You should consider the answers, insofar as possible, in the same
way as if they were made from the witness stand.

Comment

Use this oral instruction before interrogatories and answers are read to the jury; it may
also be included in the concluding written instructions to the jury. The attorney should warn the
judge ahead of time and give the judge an opportunity to give this oral instruction. This oral
instruction is not appropriate if answers to interrogatories are being used for impeachment only.

Do not use this instruction for requests for admission under Fed. R. Civ. P. 36. The effect

of requests for admission under the rule is not the same as the introduction of evidence through
interrogatories. See Instruction 2.12 (Use of Requests for Admission).
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2.12 Use of Requests for Admission

Evidence [will now be] [was] presented to you in the form of admissions to the truth of
certain facts. These admissions were given in writing before the trial, in response to requests that
were submitted under established court procedures. You must treat these facts as having been
proved.

Comment

See Fed. R. Civ. P. 36 (“A matter admitted under this rule is conclusively established
unless the court, on motion, permits the admission to be withdrawn or amended.”). A court may

properly exclude evidence at trial that is inconsistent with a Rule 36 admission. 999 v. C.I.T.
Corp., 776 F.2d 866, 869 (9th Cir. 1985).

Use this oral instruction before admissions are read to the jury; it may also be included in
the concluding written instructions to the jury. The attorney should warn the judge ahead of time
and give the judge an opportunity to give this oral instruction.

Do not use this instruction for interrogatories. The effect of requests for admission is not

the same as the introduction of evidence through interrogatories. See Instruction 2.11 (Use of
Interrogatories).
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2.13 Expert Opinion

You [have heard] [are about to hear] testimony from [name] who [testified] [will testify]
about [his] [her]opinions and the reasons for those opinions. This opinion testimony is allowed,
because of the specialized knowledge, skill, experience, training, or education of this witness.

Such opinion testimony should be judged like any other testimony. You may accept it or
reject it and give it as much weight as you think it deserves, considering the witness’s specialized
knowledge, skill, experience, training, or education, the reasons given for the opinion, and all the
other evidence in the case.

Comment
See Fed. R. Evid. 702-05.

According to Federal Rule of Evidence 702, “[t]he purpose of expert testimony is to
‘assist the trier of fact to understand the evidence or to determine a fact in issue’ by providing
opinions on ‘scientific, technical, or other specialized knowledge.”” Wagner v. County of
Maricopa, 701 F.3d 583, 589 (9th Cir. 2012) (quoting Fed. R. Evid. 702). Under Federal Rule of
Evidence 703, an expert’s opinion must be based on facts or data in the case that the expert has
been made aware of or personally observed. Fed. R. Evid. 703. The facts and data need not be
admissible so long as experts in the particular field would reasonably rely on such facts and data.
Id.

This instruction avoids labeling the witness as an “expert.” If the court refrains from
informing the jury that the witness is an “expert,” this will “ensure [] that trial courts do not
inadvertently put their stamp of authority” on a witness’s opinion and will protect against the
jury’s being “overwhelmed by the so-called ‘experts.”” See Fed. R. Evid. 702 advisory
committee’s note (2000) (quoting Hon. Charles Richey, Proposals to Eliminate the Prejudicial
Effect of the Use of the Word “Expert” Under the Federal Rules of Evidence in Criminal and
Civil Jury Trials, 154 F.R.D. 537, 559 (1994).

In addition, Fed. R. Evid. 703 (as amended in 2000) provides that facts or data that are
the basis for an expert’s opinion but are otherwise inadmissible may nonetheless be disclosed to
the jury if the court determines that their probative value in assisting the jury to evaluate the
expert’s opinion substantially outweighs their prejudicial effect.

This instruction is appropriate for a witness who provides only expert opinion testimony.
If the same witness provides expert opinion testimony and percipient witness testimony (whether
fact testimony, lay opinion testimony, or both), these different roles should be clarified for the
jury, even in a civil case. Model Criminal Instruction 3.15 (Dual Role Testimony) provides
guidance.

Revised Mar. 2023
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2.14 Charts and Summaries Not Received in Evidence

Certain charts and summaries not admitted into evidence [may be] [have been] shown to
you in order to help explain the contents of books, records, documents, or other evidence in the
case. Charts and summaries are only as good as the underlying evidence that supports them.
You should, therefore, give them only such weight as you think the underlying evidence
deserves.

Comment

This instruction applies only when the charts and summaries are not admitted into
evidence and are used for demonstrative purposes. Demonstrative materials used only as
testimonial aids should not be permitted in the jury room or otherwise used by the jury during
deliberations. See United States v. Wood, 943 F.2d 1048, 1053-54 (9th Cir. 1991) (citing United
States v. Soulard, 730 F.2d 1292, 1300 (9th Cir. 1984)); see also JURY INSTRUCTIONS
COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL PROCEDURES § 3.10.A (2013).
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2.15 Charts and Summaries Received in Evidence

Certain charts and summaries [may be] [have been] admitted into evidence to illustrate
information brought out in the trial. Charts and summaries are only as good as the testimony or
other admitted evidence that supports them. You should, therefore, give them only such weight
as you think the underlying evidence deserves.

Comment

This instruction applies when the charts and summaries are received into evidence. See
United States v. Anekwu, 695 F.3d 967, 981 (9th Cir. 2012) (“[T]he proponent of a summary
must demonstrate the admissibility of the underlying writings or records summarized, as a
condition precedent to introduction of the summary into evidence under [Fed. R. Evid. Evid.]
1006.”) (quoting United States v. Johnson, 594 F.2d 1253, 1257 (9th Cir. 1979)); United States v.
Rizk, 660 F.3d 1125, 1130-31 (9th Cir. 2011); see also Fed. R. Evid. 1006; JURY INSTRUCTIONS
COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL PROCEDURES § 3.10.A (2013).
This instruction may be unnecessary if there is no dispute as to the accuracy of the chart or
summary.
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2.16 Evidence in Electronic Format

Those exhibits received in evidence that are capable of being displayed electronically will
be provided to you in that form, and you will be able to view them in the jury room. A
computer, projector, printer, and accessory equipment will be available to you in the jury room.

A court technician will show you how to operate the computer and other equipment; how
to locate and view the exhibits on the computer; and how to print the exhibits. You will also be
provided with a paper list of all exhibits received in evidence. You may request a paper copy of
any exhibit received in evidence by sending a note through the [clerk] [bailiff].) If you need
additional equipment or supplies or if you have questions about how to operate the computer or
other equipment, you may send a note to the [clerk] [bailiff], signed by your foreperson or by
one or more members of the jury. Do not refer to or discuss any exhibit you were attempting to
view.

If a technical problem or question requires hands-on maintenance or instruction, a court
technician may enter the jury room with [the clerk] [the bailiff] present for the sole purpose of
assuring that the only matter that is discussed is the technical problem. When the court
technician or any nonjuror is in the jury room, the jury shall not deliberate. No juror may say
anything to the court technician or any nonjuror other than to describe the technical problem or
to seek information about operation of the equipment. Do not discuss any exhibit or any aspect
of the case.

The sole purpose of providing the computer in the jury room is to enable jurors to view
the exhibits received in evidence in this case. You may not use the computer for any other
purpose. At my direction, technicians have taken steps to ensure that the computer does not
permit access to the Internet or to any “outside” website, database, directory, game, or other
material. Do not attempt to alter the computer to obtain access to such materials. If you discover
that the computer provides or allows access to such materials, you must inform the court
immediately and refrain from viewing such materials. Do not remove the computer or any
electronic data [disk] from the jury room, and do not copy any such data.

Comment

This instruction is premised on the assumption that either the court has ordered these
procedures, or the parties have agreed to the availability of electronic display devices in the jury
room and to the procedures set forth in the instruction. If the parties’ agreement is in the form of
a written stipulation, the stipulation should be subject to approval by the judge and entered as an
order. The following are possible provisions in such a stipulation:

1. The parties agree to an allocation of the costs of providing the necessary
equipment, including the computer, hard drive, projector, cable, printer,

monitor and other accessories.

2. The parties jointly arrange to load images of the admitted exhibits onto a
hard drive in “PDF” format. (This format is meant to assure maximum
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security.) They will ensure that the hard drive contains only such items
and nothing else.

3. The parties jointly compile a document entitled “Admitted Exhibit List”
that consists of all trial exhibits actually received into evidence, listed in
numerical order and containing the date (where available) and a brief
description of the exhibit. The Admitted Exhibit List should be text
searchable. (In complicated or document-laden cases, it would be
advisable for the parties to prepare a second exhibit list that would contain
the same information, except that the exhibits would be listed in
chronological order. That second list would be made available to the jury
in “hard copy,” not electronic form.)

4. Before the jury retires to deliberate, the parties will review the notebook
computer, the exhibit list interface and the images of the exhibits, to
ensure their accuracy. Unless a party objects before the jury retires to
deliberate, that party waives all objections to the materials and equipment
submitted to the jury.

5. The parties will maintain at the courthouse a backup notebook computer
and a backup hard drive with images and data identical to what was loaded
onto the hard drive sent into the jury room.

If the jury encounters a technical problem after it has begun to deliberate, the jury should
communicate that issue in writing to the court. The technician may require and receive
information from one or more jurors about the difficulty the jury is encountering. In many
instances, the court technician will need to re-enter the jury room to address the problem. It is
conceivable that the technician will be exposed to evidence that the jury was attempting to view
or at least to the exhibit number(s) of such evidence. If the jurors themselves developed charts,
summaries, vote tallies or other indicia of their deliberations, or if they wrote summaries of their
findings thus far, the technician might be exposed to that information. (E.g., such matters could
have been placed on a blackboard or in summaries strewn about the jury table.) The Committee
suggests that in the event a nonjuror might be required to enter the jury room to deal with a
technical problem, the judge should sua sponte raise these and related issues with counsel before
authorizing such entry. Among the factors that the judge and counsel should discuss are the
following:

(a) Can the technical problem be addressed without entry into the room; e.g.,
by removing the equipment for examination outside the presence of
jurors?

(b) Can the technical problem be addressed without any information from the

jury other than an innocuous statement to the effect that (for example) “the
printer isn’t working”?
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() Can the risk of even inadvertent disclosure of the jury’s deliberations be
eliminated by instructing the jury to cover any charts and to remove or
conceal any papers, etc.?

(d) Should the technician, bailiff or clerk be sworn in, with an oath that
requires him or her not to disclose whatever he or she sees or hears in the
jury room, except for the nature of the technical problem and whether the
problem has been fixed?

Whether or not these or other appropriate precautions to minimize or eliminate the risk of
disclosure are taken, the judge may consider giving the jury this instruction:

You have informed me that there is a technical problem that has
interfered with your ability to review evidence electronically. I will
send a technician into the jury room to deal with the problem while
you are out of the deliberation room on a break. Please do not allow
any materials reflecting any aspect of your deliberations to be visible
during the technician’s presence.

In a criminal case, the judge should not permit any tape-recorded conversation or
evidence to be included in the electronic evidence loaded onto the hard drive that contains the
PDF files, because under Fed. R. Crim. P. 43, the defendant has a right to be present at the
replaying of a tape. United States v. Felix-Rodriguez, 22 F.3d 964, 966-67 (9th Cir. 1994)

45



3. INSTRUCTIONS CONCERNING DELIBERATIONS

Instruction

3.1 Duty to Deliberate

3.2 Consideration of Evidence—Conduct of the Jury
33 Communication with Court

34 Readback or Playback

3.5 Return of Verdict

3.6 Additional Instructions of Law

3.7 Deadlocked Jury

3.8 Continuing Deliberations After Juror is Discharged
3.9 Post-Discharge Instruction
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3.1 Duty to Deliberate

Before you begin your deliberations, elect one member of the jury as your presiding
juror. The presiding juror will preside over the deliberations and serve as the spokesperson for
the jury in court.

You shall diligently strive to reach agreement with all of the other jurors if you can do so.
Your verdict must be unanimous.

Each of you must decide the case for yourself, but you should do so only after you have
considered all of the evidence, discussed it fully with the other jurors, and listened to their views.

It is important that you attempt to reach a unanimous verdict but, of course, only if each
of you can do so after having made your own conscientious decision. Do not be unwilling to
change your opinion if the discussion persuades you that you should. But do not come to a
decision simply because other jurors think it is right or change an honest belief about the weight
and effect of the evidence simply to reach a verdict.

Comment

A jury verdict in a federal civil case must be unanimous, unless the parties stipulate
otherwise. Murray v. Laborers Union Local No. 324,55 F.3d 1445, 1451 (9th Cir. 1995) (citing
Johnson v. Louisiana, 406 U.S. 356, 369-70 n.5 (1972)); see also Fed. R. Civ. P. 48(b). A federal
civil jury must also unanimously reject any affirmative defenses before it may find a defendant
liable and proceed to determine damages. Jazzabi v. Allstate Ins. Co., 278 F.3d 979, 985 (9th
Cir. 2002).
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3.2 Consideration of Evidence—Conduct of the Jury

Because you must base your verdict only on the evidence received in the case and on
these instructions, I remind you that you must not be exposed to any other information about the
case or to the issues it involves. Except for discussing the case with your fellow jurors during
your deliberations:

Do not communicate with anyone in any way and do not let anyone else
communicate with you in any way about the merits of the case or anything to do
with it. This includes discussing the case in person, in writing, by phone, tablet,
computer, or any other means, via email, via text messaging, or any internet chat
room, blog, website or application, including but not limited to Facebook,
YouTube, Twitter, Instagram, LinkedIn, Snapchat, TikTok, or any other forms of
social media. This applies to communicating with your family members, your
employer, the media or press, and the people involved in the trial. If you are asked
or approached in any way about your jury service or anything about this case, you
must respond that you have been ordered not to discuss the matter and to report the
contact to the court.

Do not read, watch, or listen to any news or media accounts or commentary about
the case or anything to do with it[, although I have no information that there will be
news reports about this case]; do not do any research, such as consulting
dictionaries, searching the Internet, or using other reference materials; and do not
make any investigation or in any other way try to learn about the case on your own.
Do not visit or view any place discussed in this case, and do not use Internet
programs or other devices to search for or view any place discussed during the trial.
Also, do not do any research about this case, the law, or the people involved—
including the parties, the witnesses, or the lawyers—until you have been excused
as jurors. If you happen to read or hear anything touching on this case in the media,
turn away and report it to me as soon as possible.

These rules protect each party’s right to have this case decided only on evidence
that has been presented here in court. Witnesses here in court take an oath to tell the truth, and
the accuracy of their testimony is tested through the trial process. If you do any research or
investigation outside the courtroom, or gain any information through improper communications,
then your verdict may be influenced by inaccurate, incomplete, or misleading information that
has not been tested by the trial process. Each of the parties is entitled to a fair trial by an
impartial jury, and if you decide the case based on information not presented in court, you will
have denied the parties a fair trial. Remember, you have taken an oath to follow the rules, and it
is very important that you follow these rules.

A juror who violates these restrictions jeopardizes the fairness of these proceedings [, and
a mistrial could result that would require the entire trial process to start over]. If any juror is

exposed to any outside information, please notify the court immediately.

Revised Dec. 2020
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3.3 Communication with Court

If it becomes necessary during your deliberations to communicate with me, you may send
a note through the [clerk] [bailiff], signed by any one or more of you. No member of the jury
should ever attempt to communicate with me except by a signed writing. I will not communicate
with any member of the jury on anything concerning the case except in writing or here in open
court. If you send out a question, I will consult with the lawyers before answering it, which may
take some time. You may continue your deliberations while waiting for the answer to any
question. Remember that you are not to tell anyone—including the court—how the jury stands,
whether in terms of vote count or otherwise, until after you have reached a unanimous verdict or
have been discharged.

Comment
For guidance on the general procedures regarding jury questions during deliberations, see

JURY INSTRUCTIONS COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL
PROCEDURES § 5.1.A (2013).
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3.4 Readback or Playback
Comment

If during jury deliberations a request is made by the jury or by one or more jurors for a
readback of a portion or all of a witness’s testimony, and the court in exercising its discretion
determines after consultation with the lawyers that a readback should be allowed, the Committee
recommends the following admonition be given in open court with both sides present:

Because a request has been made for a [readback] [playback] of the testimony of
[witness s name] it is being provided to you, but you are cautioned that all
[readbacks] [playbacks] run the risk of distorting the trial because of
overemphasis of one portion of the testimony. [Therefore, you will be
required to hear all the witness’s testimony on direct and cross-examination,
to avoid the risk that you might miss a portion bearing on your judgment of
what testimony to accept as credible.] [Because of the length of the
testimony of this witness, excerpts will be [read] [played].] The [readback]
[playback] could contain errors. The [readback] [playback] cannot reflect
matters of demeanor [, tone of voice,] and other aspects of the live
testimony. Your recollection and understanding of the testimony controls.
Finally, in your exercise of judgment, the testimony [read] [played] cannot
be considered in isolation but must be considered in the context of all the

evidence presented.

Although a court has broad discretion to read back excerpts or the entire testimony of a
witness when requested by a deliberating jury, precautionary steps should be taken. Absent the
parties’ stipulation to a different procedure, the jury should be required to hear the readback in
open court, with counsel for both sides present, and after giving the admonition set out above.
See United States v. Newhoff, 627 F.3d 1163, 1167 (9th Cir. 2010); see also JURY INSTRUCTIONS
COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL PROCEDURES § 5.1.C (2013).
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3.5 Return of Verdict

A verdict form has been prepared for you. [Explain verdict form as needed.] After you
have reached unanimous agreement on a verdict, your [presiding juror] [foreperson] should
complete the verdict form according to your deliberations, sign and date it, and advise the [clerk]
[bailiff] that you are ready to return to the courtroom.

Comment

The judge may also wish to explain to the jury the particular form of verdict being used.
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3.6 Additional Instructions of Law

At this point I will give you an additional instruction. By giving an additional instruction
at this time, I do not mean to emphasize this instruction over any other instruction.

You are not to attach undue importance to the fact that this instruction was read
separately to you. You must consider this instruction together with all of the other instructions

that were given to you.

[Insert text of new instruction.]

You will now retire to the jury room and continue your deliberations.
Comment

Use this instruction for giving an additional instruction to a jury while it is deliberating.
If the jury has a copy of the instructions, send the additional instruction to the jury room. Unless
the additional instruction is by consent of both parties, both sides must be given an opportunity
to take exception or object to it. If this instruction is used, it should be made a part of the record.
The judge and attorneys should make a full record of the proceedings.

See JURY INSTRUCTIONS COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL
PROCEDURES § 5.1.B (2013).
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3.7 Deadlocked Jury

Members of the jury, you have advised that you have been unable to agree upon a verdict
in this case. I have decided to suggest a few thoughts to you.

As jurors, you have a duty to discuss the case with one another and to deliberate in an
effort to reach a unanimous verdict if each of you can do so without violating your individual
judgment and conscience. Each of you must decide the case for yourself, but only after you
consider the evidence impartially with the other jurors. During your deliberations, you should
not be unwilling to reexamine your own views and change your opinion if you become
persuaded that it is wrong. However, you should not change an honest belief as to the weight or
effect of the evidence solely because of the opinions of the other jurors or for the mere purpose
of returning a verdict.

All of you are equally honest and conscientious jurors who have heard the same
evidence. All of you share an equal desire to arrive at a verdict. Each of you should ask yourself
whether you should question the correctness of your present position.

I remind you that in your deliberations you are to consider the instructions I have given
you as a whole. You should not single out any part of any instruction, including this one, and
ignore others. They are all equally important.

You may now return to the jury room and continue your deliberations.

Comment

Before giving any supplemental jury instruction to a deadlocked jury, the Committee

recommends the court review JURY INSTRUCTIONS COMMITTEE OF THE NINTH CIRCUIT, A

MANUAL ON JURY TRIAL PROCEDURES § 5.5 (2013); see also Warfield v. Alaniz, 569 F.3d 1015,
1029 (9th Cir. 2009) (finding no error in standard A//en charge issued to deadlocked jury).
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3.8 Continuing Deliberations After Juror is Discharged

[One] [Some] of your fellow jurors [has] [have] been excused from service and will not
participate further in your deliberations. You should not speculate about the reason the [juror is]
[jurors are] no longer present.

You should continue your deliberations with the remaining jurors. Do not consider the
opinions of the excused [juror] [jurors] as you continue deliberating. All the previous instructions
given to you still apply, including the requirement that all the remaining jurors unanimously agree
on a verdict.

Comment

A court may not seat a jury of fewer than six nor more than twelve jurors. See Fed. R. Civ.
P. 48. The selection of alternate jurors in civil trials has been discontinued. See Advisory
Committee Note, Fed. R. Civ. P. 47(b) (1991).
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3.9 Post-Discharge Instruction

Now that the case has been concluded, some of you may have questions about the
confidentiality of the proceedings. Now that the case is over, you are free to discuss it with any
person you choose. By the same token, however, I would advise you that you are under no
obligation whatsoever to discuss this case with any person.

[If you do decide to discuss the case with anyone, I would suggest you treat it with a
degree of solemnity in that whatever you do decide to say, you would be willing to say in the
presence of the other jurors or under oath here in open court in the presence of all the parties.]

[Finally, always bear in mind that if you do decide to discuss this case, the other jurors
fully and freely stated their opinions with the understanding they were being expressed in
confidence. Please respect the privacy of the views of the other jurors.]

[Finally, if you would prefer not to discuss the case with anyone, but are feeling undue
pressure to do so, please feel free to contact the courtroom deputy, who will notify me, and I will
assist.]

Comment
See JURY INSTRUCTIONS COMMITTEE OF THE NINTH CIRCUIT, A MANUAL ON JURY TRIAL

PROCEDURES, § 6.1 (2013).

Added Dec. 2019
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4. AGENCY
Instruction

Introductory Comment

4.1 Corporations and Partnerships—Fair Treatment

4.2 Liability of Corporations—Scope of Authority Not in Issue

4.3 Liability of Partnerships—Scope of Authority Not in Issue

4.4 Agent and Principal—Definition

4.5 Agent—Scope of Authority Defined

4.6 Apparent Agency

4.7 Ratification

4.8 Act of Agent is Act of Principal—Scope of Authority Not in Issue

4.9 Both Principal and Agent Sued—No Issue as to Agency or Authority

4.10 Principal Sued but Not Agent—No Issue as to Agency or Authority

4.11 Both Principal and Agent Sued—Agency or Authority Denied

4.12 Principal Sued but Not Agent—Agency or Authority Denied

4.13 Adverse Interest Exception

4.14 Independent Contractor—Definition

4.15 General Partnership—Definition

4.16 General Partnership—Scope of Partnership Business Defined

4.17 General Partnership—Act of Partner is Act of All Partners

4.18 General Partnership—Liability of Partner—No Issue as to Partnership, Agency, or
Scope of Authority

4.19 Partnership—Existence Admitted—Scope of Partnership Business in Issue—Effect

4.20 Partnership—Existence of Partnership in Issue—Eftfect
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Introductory Comment

This chapter contains generic instructions. Modifications may be necessary in order to
conform to state law applicable to any specific case.
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4.1 Corporations and Partnerships—Fair Treatment

All parties are equal before the law and a [corporation] [partnership] is entitled to the
same fair and conscientious consideration by you as any party.
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4.2 Liability of Corporations—Scope of Authority Not in Issue
Under the law, a corporation is considered to be a person. It can only act through its

employees, agents, directors, or officers. Therefore, a corporation is responsible for the acts of
its employees, agents, directors, and officers performed within the scope of authority.
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4.3 Liability of Partnerships—Scope of Authority Not in Issue
A partnership can only act through its employees, agents, or partners. Therefore, a

partnership is responsible for the acts of its employees, agents, and partners performed within the
scope of authority.
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4.4 Agent and Principal—Definition

An agent is a person who performs services for another person under an express or
implied agreement and who is subject to the other’s control or right to control the manner and
means of performing the services. The other person is called a principal. [One may be an agent
without receiving compensation for services.] [The agency agreement may be oral or written. ]
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4.5 Agent—Scope of Authority Defined

An agent is acting within the scope of authority if the agent is engaged in the
performance of duties which were expressly or impliedly assigned to the agent by the principal.
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4.6 Apparent Agency

If [name of alleged principal] has intentionally or unintentionally caused the [plaintiff]
[defendant] to believe that [name of alleged agent] was the principal’s agent, a relationship
known as “apparent agency” may be created, even if no actual authority was ever given to the
agent. Apparent agency, however, can never arise solely from the acts of the alleged agent.

In order to establish apparent agency, the [plaintiff] [defendant] must prove that:

1. The alleged principal caused, by representation or action, the [plaintift]
[defendant] to believe that [name of alleged agent] was the principal’s agent;

2. The [plaintiff] [defendant] relied on this representation or action to [his] [her] [its]
detriment; and

3. Such reliance was reasonably justified.

If an apparent agency has been established, the principal is liable for the acts of the
apparent agent just as if the principal had authorized the agent from the outset.
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4.7 Ratification

A purported principal who ratifies the acts of someone who was purporting to act as the
principal’s agent will be liable for the acts of that purported agent, provided that the principal
made a conscious and affirmative decision to approve the relevant acts of the purported agent
while in possession of full and complete knowledge of all relevant events.

Comment

See United States v. Alaska S. S. Co., 491 F.2d 1147, 1155 (9th Cir. 1974) (“Ratification
is the affirmance by a person of a prior act which did not bind him but which was done or
professedly done on his account, whereby the act, as to some or all persons, is given effect as if
originally authorized by him.”); Witt v. United States, 319 F.2d 704, 710 (9th Cir. 1963) (“The
doctrine of ratification has as its foundation, knowledge of all the facts.”) (citation and quotation
marks omitted).
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4.8 Act of Agent is Act of Principal—Scope of Authority Not in Issue

Any act or omission of an agent within the scope of authority is the act or omission of the
principal.
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4.9 Both Principal and Agent Sued—No Issue as to Agency or Authority

The defendants are sued as principal and agent. The defendant [rame of principal] is the
principal and the defendant [name of agent] is the agent. If you find against [name of agent],
then you must also find against [name of principal]. However, if you find for [name of agent],
then you must also find for [name of principal].
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4.10 Principal Sued but Not Agent—No Issue as to Agency or Authority

[Name of agent] was the agent of the defendant [name of principal], and, therefore, any
act or omission of [name of agent] was the act or omission of [name of principal].
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4.11 Both Principal and Agent Sued—Agency or Authority Denied

[Defendant [name of alleged principal] is sued as the principal and the defendant [name
of alleged agent] as the agent. [It is denied that any agency existed.] [Itis [also] denied that
[name of alleged agent] was acting within the scope of authority as an agent of [rame of alleged

principal].]]

If you find that [name of alleged agent| [was the agent of [name of alleged principal]]
[and] [was acting within the scope of authority], and if you find against [name of alleged agent],
then you must also find against [name of alleged principal]. If you do not find against [name of
alleged agent], then you must find for both [rame of alleged principal] and [name of alleged

agent].

If you find against [name of alleged agent], but do not find that [name of alleged agent]
was acting within the scope of authority as an agent of [name of alleged principal], then you
must find that [name of alleged principal] is not liable.
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4.12 Principal Sued but Not Agent—Agency or Authority Denied

The defendant [name of alleged principal] is sued as a principal. The plaintiff claims that
[name of alleged agent] was acting as [name of alleged principal]’s agent. [Name of alleged
principal] [denies that [name of alleged agent| was acting as [name of alleged principal]’s agent]
[admits that [name of alleged agent]| was acting as [name of alleged principal]’s agent] [and]
[denies that [name of alleged agent] was acting within the scope of authority.]

If you find that [name of alleged agent] [was the agent of [name of alleged principal]
and] was acting within the scope of authority, then any act or omission of [name of alleged
agent] was the act or omission of [name of alleged principal].

If you find that [name of alleged agent] was not acting within the scope of authority as
[name of alleged principal]’s agent, then you must find for [name of alleged principal].
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4.13 Adverse Interest Exception

If you find that [name of alleged agent] was acting solely for [his/her] own purposes or
those of a third party, then [name of the alleged agent]’s acts or omissions are not considered the
acts or omissions of defendant [name of alleged principal].

[However, if you find that plaintiff dealt with [name of agent] in good faith and did not
know, or have reason to know, that [rame of agent] was acting against th